
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Board of Zoning bdjustment 

Application No. 17204 of Richard and Ch istina Donnell, pursuan 
3 104.1, for a special exception under 5 223 to c $ nstruct a three-story add 
family row dwelling not meeting the lot area lot width minimums o 
yard minimum of 404, or the requirements to nonconform 

2001, located in the FBIR-3 District at I Street, N.W. 
35)' 

to 11 DCMR 
:ion to a single- 

401, the rear 
structures of 

quare 17, Lot 

HEARING DATE: September 2 1,2004 nd November 30,2004 
DECISION DATE: January 18,2005 I 
This application was originally filed on June 
("Applicants"), the owners of the property 
property"). The subject property, 
had been divided into individual 
1960's. The Applicants intend to 
home and applied to the Board of 
from the lot occupancy and rear 
permit the construction of a 

The Board scheduled a public hearing on the a plication on September P the hearing, the Applicants requested a continu nce. Due to 
particularly to the large proposed increase in 1 t occupancy, 
revise their plans and to work further with the n ! ighborhood. 
hearing, therefore, the Board determined only arty status, P request for a continuance of the remainder of the hearing 

I 

The Applicants changed their plans and filed 4 revised application wit the Board on 
October 29, 2004. The revised plans includ d a new proposal, whic reduced the e proposed lot occupancy and thus changed the rel'ef requested from severa variances to a 1 special exception under 11 DCMR $ 223. The hearing on the revised a plication was 
held and completed on November 30,2004. ~ i 
 h he application was originally advertised as a iequest for sever 1 variances. Prior to the hearing, 
their plans, which changed the necessary relief . a Applicants revised 

I 

441 4th st., N.W., D.C. 20001 
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The Board held a Special Public Mbeting on January 18, 2005 at h it decided to 
grant the revised application by a vote of 4-0-1, with one member not 

PRELIMINARY MATTERS I 

I 

Neighborhood Commission ("ANC") 2A, 
Council Member for Ward 2. Pursuant to 
the hearing on the application in the 
mailed notices to all owners of 
them of the date of the 
notices of the date of the 

Notice of Application and Notice of Qearing. y memorandum dated 14, 2004, the 
Office of Zoning ("OZ") gave notice of the ding of the the Office of 
Planning ("OP"), the District Department 1 f 

Requests for Partv Status. ANC 2A was auto a party to this ca; 
was also granted to Paul Falon, a concerned bor. 

Applicants' Case. Richard Donnell, one of the 4 
his contact with the neighbors, and his apprecia 
the subject property is situated. The Applicant! 
about the project and other buildings in the ne 
neighbor, who resides in the row dwelling attac 
enthusiastically in support of the Applicants' prc 

Government Reports. The Office of Planning 
with the Board on September 14, 2004. OP opj 
of the variance tests and recommended denial 
variances. It also suggested that variance relit 
1523.1, a provision of the Foggy Bottom Ove 
1524), within which the subject property is local 

After the Applicants revised their plans, cha 
variances to a special exception, OP filed a SI 
2004, in which OP concluded that the addition 
air, or the privacy of use and enjoyment of 
declined to make a specific recommendation be 
calculation of lot occupancy, the relationship be 
Overlay, and the absence of input from HPRB r 
on the character, scale and pattern of house 
government reports were filed in this applicatio~ 

~plicants, testified regarc 
on for the historic distri 
architect testified with I 

hborhood. The Applic; 
ed to the Applicants' dv 
xt .  

led a report on the orig 
ed that the application d 
f both the lot occupanc 
might be necessary fro 
ay District (See, 11 DC 
3. 

ging the relief requeste 
plemental Report, datec 
.auld not have adverse ii 
ieighboring properties. 
mse of outstanding issul 
veen Section 223 and th( 
garding the visual impac 
along the street front; 

'"), Advisory 
!A03, and the 
shed notice of 
July 27, 2004, 
~erty, advising 
14, OZ mailed 

. Party status 

ng the project, 
within which 

we specificity 
ts' immediate 
lling, testified 

.a1 application 
I not meet any 
and rear yard 
11 DCMR § 
4R $5 1521 - 

from several 
November 23, 
pacts on light, 
However, OP 
regarding the 

Foggy Bottom 
3f the addition 
:e. No other 
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ANC Reports. The ANC submitted that at its 
regular monthly meeting on 
to oppose the Applicants' 
meeting Applicants 
would be 

take action on the new proposal. 

The ANC submitted a second letter, dated requesting that 
the BZA postpone its consideration of the he ANC would 
review the Applicants' revised plans at its 

On November 1 1, 2004, the ANC submitted a ird letter requesting ano er continuance 
of the hearing. The letter stated that, because he revised application w s filed with the 
Board on October 29, 2004, and the ANC's N vember meeting was he1 on November 
lo", the ANC did not have adequate time to r view the application and consult with its 
zoning counsel. The letter fbrther stated that t e ANC's next meeting w uld be held on 
December 15, 2004, at which time the ANC ex ected to reach its officia position on the 
revised application. i 
On January 7, 2005, the ANC submitted a in opposition to the revised 
application. The resolution set forth the its opposition an analysis of 
certain legal issues requested by the and a sug ested amended 

legal analysis of issues requested by the Board. 
proposal. On January 13, 2005, the response to he Applicant's I 
FINDINGS OF FACT 

1. The subject property is located at 251 I Street, N.W., in Squar 17, Lot 35. It 
is in an R-3 zone district, within the 2 Foggy Bottom Historic istrict and the 
Foggy Bottom Overlay District ("FB verlay" or "Overlay"). 0 P 

3. The neighborhood surrounding the s property is mostly sidential, with 
a mix of single- and multi-family 

2. The subject property is nonconformi d g as to lot area and lot idth, with a lot 
area of approximately 1,362.5 square feet and a lot width of 13 6 feet. See, 11 

4. The subject property is improved with a pre-1958 two-sto row dwelling, 

DCMR 9401.3. 1 
attached on its west side to a 2-story 

I 

row dwelling with a 3 ory addition at 
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the rear. The dwelling of 8 row 
dwellings to which it is 
Street, N.W. 

Immediately to the east of the subje it and a 
series of 5 row-type dwellings 
N.W. and 25" Street, N.W. 
toward I Street than the 
dwelling is attached. 

The rear of the subject property d 30-foot wide 
public alley. 

At some point in the 1960's, a cellar the rear of the 
subject dwelling. The carport is extends to the 
rear lot line. 

Since at least the 1960's, the been rented 
to successive groups of 
purpose. It had been 
doors and the 
separate rooms. 

The Applicants are proposing to exte 
to single-family use. They and to 
replace the cellar-level 
of which will be under 

The proposed garage and the deck for its rooftop result in the 
loss of the required 20-foot rear 

The ceiling of the 
currently-existing 
of the rear of the 
so as not to 

occupancy" and "Building area." 

The lot occupancy of the dwelling is approximately 
proposed addition, it will Gncrease to 60%, the maximum 
of-right for a row dwellink in an R-3 district. See, 11 

I 
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The height of the will be approximatelj 
stories, within the of 40 feet and 3 
in the R-3 district. 

There are several other three-story b in the neighborhc 
property and within the FBIR-3 zon including the ac 
and the dwelling attached on the the adjoining d 
two dwellings on the other side immediately 
subject property are 
across the rear alley, 

The third floor of the Applicants' a will begin at the 
existing dwelling. It will be set 29 feet f~ 
the existing dwelling and 
third floor of the adjoining dwelling. 

33 feet, and 3 
tories permitted 

~d of the subject 
oining dwelling 
.elling. At least 
I the east of the 

To the south, 

-ear wall of the 
m the faqade of 
e street than the 

be faqade of the On the approximately 29 feet of secobd-floor rooftop between 

The rear wall of the proposed additio will align with the rear all of the rear 
addition of the adjoining dwelling. n 

t 
existing dwelling and the front wall f the third floor addition, 
are proposing a rooftop deck. 

The addition will not have any win on the rear, 
facing the alley, and on the front 
deck and the street. 

the Applicants 

Because of its 29-foot setback, the d-floor addition cannot seen from the 
street in front of the subject and only a small of it is visible 
from the street area in front of the vacbnt lot to the east. 

Preliminarv Matters 
Prior to the Board's determination of the relief in this cas 
223 of the Zoning Regulations, the following prc 
issues regarding whether special in th 
preliminary legal issues are 
requirements of § 223 are met, follows. 

CONCLUSIONS OF LAW 

Special exception relief pursuant to 6 223 is hot precluded within the 

1 

Overlay. I 
I 

pursuant to 5 
iminary legal 
; case. These 
' whether the 

WY Bottom 
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ANC 2A and the party in opposition (hereinafter the opposition party 
Foggy Bottom Overlay precludes property owners within the Overl 
special exception relief under 11 DCMR 223. That section allows tl 
devintiona from ocrtoin aroa requiredents of the zoning regulations as a 
rather than a variance. Specifically, ANC 2A and the opposition part: 
language in tj 152 1.3(a)(2), in conjunction with 1522.3, precluded the 
an addition of a third story within the Overlay. 

argued that the 
.y from seeking 
: BZA to permit 
pecial exception 
1 argued that the 

I se of 5 223 for 

Section 1522.3 states that [wlhere there is a conflict between this and the 
underlying zoning, the more restrictive provisions of this title shall 
added). Section 1521.3(a)(2) sets forth one of the purposes of 
requiring a scale of development consistent with "[tlhe 
harmony of rhythmic townhouses of a purely 
basis on which the area was designated a 
provides that legitimate uses existing in 
shall be deemed conforming "except 
conformance with the requirements of 
of the subject property is R-3, which 

Section 223 allows for an addition to a one family dwelling or flat to e approved as 
special exception as follows: 

An addition to a one-family dwelling or flat, in those Residence 
where a flat is permitted, that does not comply with all of the 
area requirements of $9 401, 403, 404, 405, 406, and 
permitted as a special exception if approved by the 
Adjustment under 9 3 104 . . . . 

1 1  DCMR 9 223.1. 

As set forth above, 5 223 applies to properties in all residence zones and not exclude 
properties in overlay zones. For this reason, the Board disagrees with 
relief could not be granted, because such relief would not be "in 
requirements of the underlying R-3 District" as required by 9 1523.1. 

Section 1523.1 is a rule of interpretation that resolves potential co 
substantive zoning requirements in favor of the more restrictive. It does 
Board from granting special exception or variance relief from the 
requirement. To find otherwise would be in contradiction of the 
expressly permits the Board to make special exceptions as 
Commission "to the provisions of the zoning regulations in 
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purpose and intent." The Zoning Commissio expressly precludes this elief when it so 
intends. 2 n 
In fad, thr logidativc history of th$ FB OV indicates to the conh-ary - that the 
Zoning Commission intended property avenues of re'.ief, specifically 
for non-conforming properties. 

In Order No. 714, dated March 19, 1992, the C stated, at page 

The Commission believes 
many historic districts, generally are 
rezoning proposed [i.e., the FB 
process available to property 
existing structures are sought. 

This statement indicates that the Commission not intend to make the avenues of 
relief - special exceptions and variances - within the FB 
Overlay does not prohibit a three-story 

The ANC and the opposition party further posit that a three-story additi n could not be 
permitted by the Board because "the low harmony of rhythmi townhouses" 
language of 5 1521.3(a)(2) precludes 3 stories notwithstanding the fa 1 t that 3 stories 
are permitted as a matter-of-right in the under1 R-3 zone, the more 
scale harmony" language of 3 152 1.3(a)(2) 1 
There was no evidence presented that any spe xception under 5 223 if 
disruptive of the historic district or the "low s armony of rhythmic to1 
the FB Overlay was established to preserve. r was there persuasive c 
third-story addition would be at odds with th scale harmony." Thr 
not define "low scale harmony" and does n height limit of 2 stor 
careful reading of 5 1523.1 belies any ass that a 2-story maxin 
inferred. A third-story is in conformance R-3 District and there 
permitted under the language of 5 1523.1. finds that a contra? 
of 5 1521.3(a)(2) is inconsistent with the language of 5 152; 
5 152 1,3 (a) (2), is not a substantive pro es one of the Over 
As such, the "low scale harmony" lan (a)(2) provides or 

An example of such an express exclusions is the following pro 1 kion from the Southeast Federal 

1804.1 Within the SEFCIR-5-D and R-5-E Districts, e following buildings, structures 
permitted: 
*** I Ih 
(d) Uses subject to specihl exception w in the underlying R-5-D or R. 

that are not listed in Sj 1804.2 as subject to Zoning Commission I 
approval. 

trictive "low 

utomaticall y 
houses" that 
dence that a 
herlay does 
s. In fact, a 
m should be 
re  would be 
nterpretation 
. Moreover, 
1's purposes. 
guidance to 

mter Overlay. 

nd uses are not 

E zone districts 
iew and 
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the Board. It is merely precatory 
Residents Alliance v. District of 
364 (D.C. 2002). 

Zoning Commission Order No. 714 reinforces that 3 story additio 
within the FB Overlay. The Order, at 2, notes that, at the time the 0 
the Foggy Bottom Historic District had R-3, R-4, R-5-A, R-5-B, R-5 
districts within it. R-3, R-4, and R-5-A distri have a 40-foot, 3-st 
DCMR Ej 400.1. R-5-B, R-5-C, and R-5-D di cts, however, have, r 
and 90-foot height limits, with no limit on mber of stories. Id. 
permit conversions to apartment buildings a in institutional u 
uses are permitted in R-3 districts, whi herefore less d 
Commission chose R-3 zoning as the und 
appropriate "means of stabilizing the exi 
Commission Order No. 714 at 7. Knowing 
maximum, the Zoning Commission chose to ma.p the FB Overlay 
3 stories within the Overlay. 

Accordingly, the Board finds that the FB Over1 does not establish a 
on third-story additions on properties within it. 

The opposition argues unpersuasively that the Board should disallow e Applicants' 
proposed roof deck because it is out of ch racter with the historic nature of the 
neighborhood. There is no provision in the Zon ng Regulations prohibiti roof decks in 
the FB Overlay or elsewhere.. Therefore whet er the roof deck is perm ssible must be 
determined with reference to the criteria listed i Ej 223. I C 
A roof deck mav be permitted within the Foggy bottom Overlay. 

The final preliminary issue the Board needed eterrnine was whether th: garage of the 
proposed addition should be counted in the calculation for the proposed 
addition. If the garage were to be counted then the lo.: occupancy of 
the dwelling would have exceeded the in €j 223 and applicants 
would have been ineligible to avail 

The lot occupancy calculation of the Applicants' 
partially-underground garage. 

The Applicants and the ZA 
toward lot occupancy; OP 
towards lot occupancy. The 
of "Percentage of lot 
See, 11 DCMR 4 

dwelling does not include the proposed 
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"building area" counts toward lot ocbupancy. The definition of buildin area states that 
the term: 

Shall [not] inslude portions of a buildin 
of the main floor of the main 
and ventilation of the main building or 

11 DCMR 9 199.1, definition of "Building Because a portion of'the roof of the 
garage extends above the main level of the OP suggested that t1.e garage count 
toward lot occupancy. However, the roof does not extend above the level 
of the main floor of the part of the garage. The garage is tucked 
under the main floor of the as not to obstruct light and 
ventilation to the dwelling or of the garage is such 
that a person would walk floor of the back of 
the dwelling. The Board toward the lot 
occupancy of the dwelling. 

Special exception analysis 

The Board is authorized to grant special excep ions where, in its judgm nt, the special 
exception will be "in harmony with the gen ral purpose and intent f the Zoning 
Regulations and Zoning Maps and will not tend to affect adverse1 , the use of 
neighboring property." 1 1 DCMR § 3 104.1. C rtain special exceptions ust also meet 
the conditions enumerated in the particular sect on pertaining to them. I this case, the 
Applicants had to meet both the requirements of 9 3104.1 and 5 223 of the Zoning 
Regulations. 1 1 
The Applicants' addition will project into their yard, but its rear w 
with that of the attached row dwelling. The on1 of the addition wh 
the rear lot line will be the low-level deck on garage. There 
zoning purposes, the Applicants will have no from the stan 
air, there will remain an open area over the 1 
rear lot line and the rear wall of the addition. 
public alley and immediately next to the 
will not have any windows overlooking 
overlooking the alley, and on its front, 
on top of the second story at the front 
deck, or indeed, the addition as a 
and enjoyment of neighboring properties. 

The third floor of the addition is set, back 
existing dwelling, which itself is set back 25 
other three-story dwellings along the street 
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was S O ~ C  dispute about how much of the addition would be visible fro e the street. The 
Board concludes that whatever small percenta may be visible, it does ot substantially 
visually intrude upon the character, scgle and of houses along I St et. i 
The Board has considered the arguments of opposition party and t ~ e  ANC and is 
mindful of the protective nature of the FB The Board, however, concludes that 
granting the special exception will be in the general purpose and intent of 
the Zoning those of the FB Overlay. The 
Applicants are restoring their it to single-family use, 
thereby enhancing the existing residential 
uses, pursuant to 9 of scale with the 
neighborhood nor along I 
Street. 

Great Weiqht - 

The Board is required to give "great weight" to i 
ANC and to the recommendations made by the 
gfj 1-309.lO(d) and 6-623 -04 (200 1). Great 
and concerns of these two entities and an 
find their views persuasive. 

The Applicants argued that the Board should great weight to the ~ N C ' S  written 
resolution because it was submitted after the and it did not address the elements 
of $ 223, but instead set forth legal Zoning Regulatior s. Neither of 
these propositions are reasons to great weight. Du e to timing 
difficulties encountered by the application was revised, the 
Board held the record open after accept the ANC's resolution. 
At the decision meeting, the that the ANC's report 
be submitted 7 days prior to resolut.on. The fact 
that the ANC's resolution provisions, and 
not on the specific as the Overlay 
provisions are gave the 
ANC's 

The Office of Planning was reluctant to make recommendation as to 
addition's visual impact on the character, scale pattern of the houses 
frontage or its harmony with the general intent purpose of the 
without input from the Historic Board OP did conclud 4 
would be no appreciable proposed addition on lij 
privacy of neighboring und OP's conclusion rt 
adverse impacts the Board fully cons 

that there 
ht, air, and 
zarding no 
lered OP's 



BZA APPLICATION NO. 17204 
PAGE NO. 11 

concerns regarding lot occupancy as it pertai s to the garage portion o the addition as 
well as the availability of $223 relief in the I 

I 

Based on the record before the Board the Board 
concludes that the Applicants have 
application for a special exception 
single-family dwelling. It is 

VOTE: 4-0-1 (Geoffrey H. Griffis Ruthanne G. Miller, Jo A. Mann, I1 
and Gregory Jeffries to grant. Curtis L. Ether y, not 
participating, not vo g) 1.. "I 

BY ORDER OF THE D.C. BOARD OF ZO NG ADJUSTMENT 
Each voting Board member has approved issuance of this granting the 
application. 

ATTESTED Y: I 
Director, Office of okng 6 r 

UNDER 11 DCMR 3125.9, "NO 
TAKE EFFECT UNTIL TEN 
TO THE SUPPLEMENTAL FOR THE 
BOARD OF ZONING ADJUSTMENT." 

PURSUANT TO 1 1 DCMR 5 3 130, THIS 0 ER SHALL NOT BE ALID FOR 
MORE THAN TWO YEARS AFTER IT BECO S EFFECTIVE UNL SS, WITHIN 
SUCH TWO-YEAR PERIOD, THE APPLI ANT FILES PLANS FOR THE 
PROPOSED STRUCTURE WITH THE DEP TMENT OF CONS MER AND 
REGULATORY AFFAIRS FOR THE PURPO ES OF SECURING A BUILDING 
PERMIT. ! i 
PURSUANT TO 11 DCMR 5 3125 
INCLUDE APPROVAL OF THE 
FOR THE CONSTRUCTION OF 
THERETO) OR THE 
BUILDING OR 
APPLICANT 

BOARD. 



THE ACT. DISCRIMINATION IN OF THE ACT 4 
TOLERATED. VIOLATORS WILL TO DISCIPLINA 
THE FAILURE OR REFUSAL TO COM 
FURNISH GROUNDS FOR THE 
BUILDING PERMITS OR 
TO THIS ORDER. 

CODE 5 2- 
DOES NOT 

RACE, COLOR, 
PERSONAL 
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D.C. HUMAN RIGHTS ACT OF 1977, AS .MENDED, D.C. OFFICIAL 

,L NOT BE 
.Y ACTION. 
'LY SHALL 
ON OF ANY 
PURSUANT 

APPEARANCE, SEXUAL ORIENTATION, FAMILIAL STA 
RESPONSIBILITIES, MATRICULATION, POLITICAL 
DISABILITY, SOURCE OF INCOME, OR PLACE OF RESIDENC 
SEXUAL HARASSMENT IS A FORM OF SEX DISCRIMINATION WHICH IS 
ALSO PROHIBITED BY THE ACT. IN A ITION, HARASSM BASED ON 
ANY OF THE ABOVE PROTECTED CA ONES IS ALSO IBITED BY 

1401.01 SEQ., (ACT) THE DISTRJCT 
DISCRIMINATE ON THE BASIS OF ACTCAL 
RELIGION, NATIONAL ORIGIN, SEX, 

OF COLUMBIA 
OR PERCEIVED: 

AGE, MARITAL STATUS, 
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As Director of the Office of Zoning, hereby certify and that on m, a copy of the order on that date in this 
first class, postage prepaid or delivered mail, to 
agency who appeared and participated in the p+blic hearing concerning / e matter, and 
who is listed below: 

Stephen N. Gell, Esquire 
1 101 3oth Street, N.W., 5'h Floor 
Washington, D.C. 20007 

Richard and Christina Donne11 
25 15 I Street, N.W. 
Washington, D.C. 20037 

Chairperson 
Advisory Neighborhood Commission 2A 
725 24th Street, N.W. 
Washington, DC 20037 

Single Member District Commissioner 2A03 
Advisory Neighborhood Commission 2A 
953 - 25th Street, N.W. 
Washington, DC 20037 

Paul Falon 
2504 I Street, N.W. 
Washington, D.C. 20037 

Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
Building and Land Regulation Administration 
941 North Capitol Street, N.E., Suite 2000 
Washington, DC 20009 

I 

441 4" St., N.W., Suite 210-S, ~ a h i n ~ t o n ,  D.C. 20001 
Telephone: (202) 727-631 1 E-Mail Address4 zoning info@,dc,gov Web Site: www.docz.dcgw.org 
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Councilmember Jack Evans 
Ward 2 
1350 Pennsylvania Avenue, N. W. 
Suite 106 
Washington, DC 20004 

Ellen McCarthy, Interim Director 
Office of Planning 
801 North Capitol Street, N.E. 
4th Floor 
Washington, D.C. 20002 

Alan Bergstein 
Office of the Attorney General 
441 4" Street, N.W., 7th Floor 
Washington, DC 2000 1 

ATTESTED BY: 

TWR 


